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DELEGATED POWERS AND LAW REFORM COMMITTEE 

AGENDA 

27th Meeting, 2020 (Session 5) 

Tuesday 8 September 2020 

The Committee will meet at 12.00 pm in the Adam Smith Room (CR5).

1. Decision on taking business in private: The Committee will decide whether 
to take item s5 and 6 in private.

2. Instruments subject to the made affirmative procedure: The Committee will 
consider the following—

Health Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No. 
13) Regulations 2020 (SSI 2020/261);
Health Protection (Coronavirus, Restrictions) (Directions by Local 
Authorities) (Scotland) Regulations 2020 (SSI 2020/262);  
Health Protection (Coronavirus) (International Travel) (Scotland) 
Amendment (No. 11) Regulations 2020 (SSI 2020/263); 
Health Protection (Coronavirus) (International Travel)(Scotland) 
Amendment (No. 12) Regulations 2020 (SSI 2020/271) 

3. Instruments subject to affirmative procedure: The Committee will consider
the following—

Winter Heating Assistance for Children and Young People (Scotland) 
Regulations 2020 (SSI 2020/draft); 
Scottish Parliament (Constituencies and Regions) Order 2020 
(SSI 2020/draft); 
Insolvency Act 1986 (Scotland) Amendment Regulations 2020 
(SSI 2020/draft); 
Marine Licensing (Exempted Activities) (Scottish Inshore Region) 
Amendment Order 2020 (SSI 2020/draft) 

https://www.legislation.gov.uk/ssi/2020/261/contents/made
https://www.legislation.gov.uk/ssi/2020/261/contents/made
https://www.legislation.gov.uk/ssi/2020/262/contents/made
https://www.legislation.gov.uk/ssi/2020/262/contents/made
https://www.legislation.gov.uk/ssi/2020/263/contents/made
https://www.legislation.gov.uk/ssi/2020/263/contents/made
https://www.legislation.gov.uk/ssi/2020/271/contents/made
https://www.legislation.gov.uk/ssi/2020/271/contents/made
https://www.legislation.gov.uk/ssi/2020/271/contents/made
https://www.legislation.gov.uk/sdsi/2020/9780111046272/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046272/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046296/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046296/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046319/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046319/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046265/contents
https://www.legislation.gov.uk/sdsi/2020/9780111046265/contents
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4. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Direct Payments to Farmers (Controls) (Coronavirus) (Scotland) 
Regulations 2020 (SSI 2020/244); 
National Health Service (Free Prescriptions and Charges for Drugs and 
Appliances) (Scotland) Amendment Regulations 2020 (SSI 2020/258);  
Coronavirus (Scotland) Act 2020 (Suspension: Muirburn)Regulations 2020 
(SSI 2020/260); 
Prisons and Young Offenders Institutions (Coronavirus) (Scotland) 
Amendment (No. 2) Rules 2020 (SSI 2020/264); 
Coronavirus (Scotland) Act 2020 (Suspension: Adults with Incapacity) 
Regulations 2020 (SSI 2020/267); 
Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment 
(Coronavirus) Order 2020 (SSI 2020/268) 
 

5. UK Withdrawal from the European Union (Continuity) (Scotland) Bill: The 
Committee will consider a response from the Scottish Government on the 
delegated powers provisions in this Bill at Stage 1. 

 
6. Trade Bill (UK Parliament legislation): The Committee will consider the 

powers to make subordinate legislation conferred on Scottish Ministers in this 
Bill. 

 
7. Scottish Law Commission Bills (in private): The Committee will consider a 

revised draft report on its review of the Presiding Officer's determination on 
designating a Bill as a Scottish Law Commission Bill as defined in Rule 9.17A of 
Standing Orders. 

 

 
Andrew Proudfoot 

Clerk to the Delegated Powers and Law Reform Committee 
Room T1.01 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5212 
Email: Andrew.Proudfoot@parliament.scot 
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DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

27th Meeting, 2020 (Session 5) 
 

Tuesday 8 September 2020 
 

Instrument Responses 
 
 

Direct Payments to Farmers (Controls) (Coronavirus) (Scotland) Regulations 
2020 (SSI 2020/244) 
 
On 27 August 2020, the Scottish Government was asked: 
 
Preamble 
 
1. Should the reference to 13 December be to 17 December? 
 
Regulation 2(4) inserting Article 30a – control rates for area-related schemes 
 
2. The Policy Note, section 3, second paragraph, says that the instrument reduces 

the control rate for on-the-spot inspections not only for the basic payment 
scheme, young farmers payments and area-related payments (which are covered 
by the instrument) but also for redistributive payments.  Should similar provision 
relating to redistributive payments also have been included in new Article 30a(1)? 

 
Regulations 2(7) and 2(8)(b) - increases in control rates applied in 2021 
 
3. The enabling power which is cited in the preamble, and the provisions of retained 

EU law which are being amended by the instrument, are currently part of 
domestic law only in relation to claim year 2020 (by virtue of the Direct Payments 
to Farmers (Legislative Continuity) Act 2020, section 1).  The instrument can 
therefore disapply an increase that would otherwise have come into effect in 
claim year 2020.  However, regulations 2(7) and 2(8)(b) go further by making 
provision in relation to claim year 2021, by providing that the increase must be 
applied in that year.  Could you clarify how this is within vires, and what the legal 
effect is of amendments relating to claim year 2021 when the relevant legislation 
relating to that claim year is not currently part of domestic law? 

 
Regulation 2(5) 
 
4. Should “control rate” in new Article 31a(2) be “control sample”, in line with the 

provision from which this Article derogates? 
 

General 
 
5. Is any corrective action proposed? 
 
On  September 2020, the Scottish Government responded as follows: 
 
1. Thank you for drawing our attention to this. This should read 17 December 2013.  

  
2. In Scotland we do not operate redistributive payment schemes. There was, 

therefore, no need to reduce the control rate for those schemes. This is an error in 
the policy note which we are grateful to you for pointing out.  
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3. The effect of section 1 of the Direct Payments to Farmers (Legislative Continuity) 

Act 2020 is that the “EU legislation governing the 2020 CAP direct payments 
schemes” has become domestic law. That EU legislation, now operating as 
domestic law, will remain on the statute book in future claim years, beyond claim 
year 2020. Thus, the relevant legislation relating to the claim year 2021 is already 
part of domestic law and will continue to operate into 2021 and beyond.  
 
The power relied upon in making these Regulations (Article 62 of the Horizontal 
Regulation as retained by the DPLC, and as amended by SI 2020/90) is not limited 
so as to only permit amendments in relation to the claim year 2020. Commission 
Implementing Regulation (EU) 809/2014 will continue to operate in Scotland into 
the claim year 2021. Therefore, we consider that it is within vires and appropriate 
to amend that Implementing Regulation in respect of the 2019 increase in order to 
ensure that it will be taken into account during the 2021 claim year inspections 
round.  
 

4. We are content that the language used in newly inserted Article 31a(2) reflects the 
terminology used in Commission Implementing Regulation 809/2014, into which it 
is being inserted. We are also content that it is sufficiently clear within Article 31a 
that the “control rate” being referred to in 31a(2) and (3) is the 3% of all 
beneficiaries. 
 

5. We do not propose taking any corrective action.  
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